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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

MAY -6 201
Stephen H Sholk, Esq.
Gibbons P.C.
One Gateway Center
Newark, NJ 07102-5310
RE: MUR 6468
Empire State Regional Council of
. Carpenters
Empire State Regional Council
of Carpenters Political Action
Fund-Federal, William R. Banfield,
Treasurer
Dear Mr. Sholk:

On November 1, 2010, the Federal Election Commission (the “Commission”) notified
you of the receipé of your submission pertaining to possible violations by your clients, the
Empire State Regional Council of Carpenters, the Empire State Regional Council of Carpenters
Political Action Fuad-Foderal and Wittiam R. Banfiold, in his official repacity as treasuzer, of
certain sections of the Federal Election Campaign Act of 1971, as amended (“the Act”).

After reviewing your initial submission, as well as supplements to that submisston, the
Commission, on April 26, 2011, found reason to believe that the Empire State Regional Council
of Cazpenters viclated 2 U.S.C. § #32{b)(2), a provision of the Act, and 11 C.F.R. § 102.6(c)(4)
and 11 CF.R. § 102.8(b) of the Commission’s regulations, and that the Empire State Regional
Council of Carpeutters Political Action Funii-Federnl enft Witliam R. Banfield, in his official
capaity as tremsures, viotated 2 U.S.C. §§ 432(b)(2) ard 434(D), provisions of the Act, and
11 C.F.R. § 102.6(c)(1) of the Commission’s regulations. Enclasad is the Factual and Legal
Analysis timt sets forth the basis for thm Commisnion’s datesmination.

Please note that your clicnts have a legal obligation to preserve all documents, records
and materials relating to this matter until such time as you are notified that the Commission has
closed its file in this matter. See 18 U.S.C. § 1519.
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In the meantime, this matter will remain confidential in accordance with 2 U.S.C.
§§ 437g(a)(4)(B) and 437g(a)(12)(A) unless you notify the Commission in writing that your
clients wish the matter to be made-public. We look forward to your response.

On behalf of the Commission,

Enclosures
Factual and Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENT: Empire State Regional Council of Carpenters MUR 6468
Empire State Ragional Coungil of Capenters Political Action

Fund - Federal, and William R. Banfield, in his cfficial capacity
as treasurer

L GENERATION O¥ MATTER

This matter was genetated based on a sua sponte submission filed by Empire State
Regional Coancil of Carpooters (“Timmirc State™) and the Einpio: State Rogional Council of
Carpenters Palitical Action Fundi— Federal, asnd William RB.. Banfield, in his affisial capacity as
treasurer (“‘Federal PAC”) notifying the Commission of Empire State's appazent failures to
transfer contributions to its separate segregated fund (“SSF”), the Federal PAC, on a timely basis
and other recordkeeping and reporting discrepancies in violation of the Federal Election
Campaign Act of 1971, as amended, (“the Act”). See 2 U.S.C. § 437g(a)(2).

I FACTUAL SUMMARY

It appears that, from 2001 onward, Empire State failed to transfer political contributions
collected from its members to the bank account of its SSF within the 30-day timeframe mandated
by 2 U.S.C. § 4320)(2). Insicad, Empire State maintaihed titue funds for pariods excezding two
years in & separate ezcrow accaunt whass activity it did not report to the Commission. The tatel
amouat of escrow acoocnt deporits during 2001 — 2010 appears to be $£2,174,348.09.

In 2001, the Empire State Regional Council of Carpenters formed from the merger of

three separate New York carpenters’ unions. See Response to Memorandum at J1. At that time, "

Empire State also organized its Federal and state PACs. Empire State acted as the collecting
agent for both the Federal PAC and for its state and local (non-federal) PAC, the Empire State

Regional Council of Carpenters Political Action Fund-State (“NYS PAC™). To solicit
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contributions from union members, Empire State used a contribution card which stated that “all
contributions may be made to either tlm Federal PAC or the NYS PAC, or may be divided
among the two PAC:s in the discretion of the Treasurers of the PACs.” See Sua Sponte
Submission at p. 1 and Exhibit D. The employers of Empire State members withheld the
members’ voluntary PAC contributions together with all other union contributions (such as union
dues) frem: the union members’ paychecks and sent checks in the amount of the withheld
contributicns te Eatpize Stato’s finnd office. Enplayees of Empiss State’s fund office thmo
deposited these chacks into a genernl accovnt and transferred the contributions allocated for the
federal and state PACs from the general account to the PAC escrow account. See Response to
Memorandum at 3. Bank records provided indicate that the transfers from the general fund to
the PAC escrow account occurred within very short periods through automatic sweeps from bank
account to bank account, but the Commission does not have exact details on how long that
transfer process took. Empire State (as the collecting agent) used a single escrow account into
which it placed all contributions to its federal and state PACs. See Response to Memorandum at
2. The bank records provided in n-;sponse to OGC's request fot additional informnation indicate
that Empire State deposited $2,174,348.09 into the escrow account.!

As disonesnd o nmre detail below, all of the collectegd politianl eontributians plared in
the esczow agcount wera availebie to be used as fedaral funds. Eventuelly Empire State

transferred the political contributioas to the Federal PAC ar the NYS PAC in response to specific

! As ietziied in the Submistion and the Response to Mewomienden, Bmpire State and its SIF clumged bank ancount
dmngtheumcpmoddxseussedmtlusl’ucmalandugalmnn.duewﬂleconsolxdatlonofEmplreSmethh
other unions, consolidation in the banking industry, and a wholesale change in Empire State’s banking relationship
from Bank ef America te First Trade Union Bank. As a result, &t the end of June 2008 Empire State ceased deposit
of contributions into the escrow account at Bank of America and began depositing all contributions into an FTUB
escrow account (with linked checking account, which received deposits and then swept those deposits automatically
into the eacrow aaccamat). The Rank of Anwrica aceount cnntinued to sarrue interest from 2006 through 2009, whan
Empire State clpsed the sanannt and tanrsfrmed its remaining belance of $219,000 fo tke FTUB excrow account on
Iuly IOIm.

[ —
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requests by the treasurers of the committees for funds. Neither Empire State nor the Federal
PAC reported to the Commission the escrow account balance, deposits or withdrawals. Once
Empire State deposited the funds into the Federal PAC account, the Federal PAC reported those
transfers to the Commission.

The errors in Empire State’s process came to light as a result of advice from Empire
State’s accoumtant, Shultheis & Panatierre, that tire escrow zccount for the FACs might be
irregular. See Respeoerse to Meswranduen at §6. Empire State then requceted en axtermal review
by its outsiie counsel, Cary Knne, which resulted in an April 13, 2010 memo to Empim State
leadership autlining errors in the transmittal and reposting process. See Sua Sponte Submission
Exhibit L. Union leadership undertook an investigation as the United Brotherhood of Carpenters
and Joiners of America, (“UBC™) a larger union with which Empire State is affiliated, prepared

to place Empire State under its supervision for administrative failures beginning on April 26,

2010. See Sua Sponte Submission at p. 3. UBC’s counsel then initiated the sua sponte
submission on behalf of Empire State and the Federal PAC, which was received on August 25,
2010. During the change in leadership of the union and the PAC, the Federal PAC failed to
tirzely file its July 2010 Quarterly Repost, which was addressed by the Administrative Fines
program in AF-2164. The Fedemal PAC filed an Amended July 2010 Quarterly Report on
Dezember 2, 2010, noting mumerans norreetions to the original late-filed repott.

The sua sponte submission states that when Empire State became aware of the transfer
violations, it stopped depositing contributions into the escrow account, and that it has begun
depositing all ongoing political contributions collected from its members into the Federal PAC
account to ensure compliance with the thirty-day transmittal period under 2 U.S.C.

§ 432(b)(2)(A) and 11 C.FR. § 102.8(b). The bank records provided in response to the
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Commission’s request for additional information support this representation. Empire State has
also prepared and is using a new contribution card which states that all contributions will be
made to the Federal PAC. See Exhibit J to the Submission. After receipt of the political
contributions, the Federal PAC can, at its discretion, transfer unlimited funds to the NYS PAC
under 11 C.FR. § 102.6(a)(1)(i). Further, as part of its sua sponte submission, Empire State
requests the Commissien’s approval of its pian to transfer the remaining funds in the escrow
acznuiit, ($524,329.98 & of Octaber 29, 2D10), 5o the NYS PAC accaunt and cisee the escrow
account.

II. LEGAL ANALYSIS

The Act prohibits labor organizations from making contributions in connection with
federal elections. 2 U.S.C. § 441b(a). However, labor organizations may establish and
administer separate segregated funds for political purposes, solicit contributions to those funds
from members and their families, and collect funds on behalf of their SSFs as “collecting
ageats.” 2 U.S.C. §§ 441b(b)(2)(C) and (4)(AXii); and 11 C.F.R. § 102.6(b).

Pursuant to 11 C.F.R. § 102.6(b)(1), “[a] collecting agent is an organization or committee
that collects and trensmits coatributions to exe or mon: separate segregated funds to which the
collecting agent ib szlated.” Collecting agents may transfer unlinrited funds “ts a separate
segregated fund made pussuant to 11 C.FR. § 162.6.” 11 CFR. § 110.3(c)(1). Collecting
agents that are not otherwise organizations required to register with the Commission as political
committees, and that fulfill the requirements of 11 C.F.R. § 102.6(c), are not required to register
and report as political committees so long as the collecting agent does not engage in actions such
as making contributions or expenditures. 11 CF.R. § 102.6(b)(2) However, separate segregated
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funds that receive contributions .collected by collecting agents must report those contributions to
the extent required by 2 U.S.C. § 104.3(a). 11 C.F.R. § 102.6(c)(7).

Every person, including a collecting agent, who receives a contribution of $50 or less fm.-
a political committee which is not an authoriz-ed committee shall forward such contribution to the
treasurer of the committee within 30 days of receipt. 2 U.S.C. § 432(b)(2)(A), 11 C.FR.

§ 102.8(b)(1) and 11 C.F.R. § 102.6(c}(4). A anion, as the céllecting agent for its SSF, may
receive fram members’ employers a combined payment inoluding “valuntary contiibations to the
union’s separate segregated fiund and union dues or other amployee deductions.” 11 C.FR.

§ 102.6(c)(3). Upon receiving such comhined payments, the union must segregate the SSF
contributions from the other union funds. To accomplish segregating the contributions, the
union, as its SSF’s collecting agent, must either set up 1) “‘a transmittal account to be used solely
for the deposit and transmittal of funds collected on behalf of the separate segregated fund,” all
of which such funds are subject to the Act’s prohibitions and limitations; 2) deposit such
contributions into the agent’s treasury account, keeping separate records, or 3) deposit them into
an account used otherwise only “for State and local election activity,” again keeping separate
records of the coritributions received for tha SSE. 11 C.F.R. § 102.6(cX4)(ii).

The collomting agent mmun “‘retain all records of contrilnmion deposite and trsnsmiuals . . .
for a period of three years .. . ."” 11 C.F.R. § 102.6(c)(6). The separate cegregated fund for
which the collecting agent is collecting funds is respansible for “ensuring that the reem'dkeepmg.
reporting, and transmittal requirements” of the regulations are met by the collecting agent.

11 C.F.R. § 102.6(c)(1). The Act requires that committees (other than authorized committees of

candidates) report, for the reporting period and calendar year, the total amount of all receipts, see
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2U.S.C. § 434(b)(2), the total amount of all disbursements, see 2 U.S.C. § 434(b)(4); and the

total amount of all transfers to affiliated committees, see 2 U.S.C. § 434(b)4XC).
1. Timing of Transfers

Empire State, as a labor organization, could properly serve as a collecting agent for its
own connected SSF, and the voluntary contributions coflected by Empire State were permissible
contributions under the Act. 2 U.S.C. §§ 441b(b)(2X(C) amd (4)(AXii); and 11 C.F.R.
§ 102.6(b). However, the timing of the ongoing transfers from the escrow account to the Federal
PAC violates the Act. As outlincd above, 2 U.S.C. § 432(b)(2) requires any recipient to forward
contributions under $50 no later than 30 days after receipt, and 11 C.F.R. § 102.6(c)(4) confirms
that this timeframe applies to collecting agents. According to the sua sponte submission, Empire
State did not transfer any of the amounts collected in the escrow account to the Federal PAC
within 30 days of receipt. See Sua Sponte Submission at p. 2. The bank records provided, when
compared with the Federal PAC’s disclosure reports filed with the Commission, indicate that
from the date that Empire State deposited contributions into the escrow account, more than two
years passed before the Federal PAC reported receiving transfer of any of those contributions.
The Commission therefore finds reason to believe that the Empire State Regional Couzieil of
Carpaters violated 2 U.S.C. § 432(b)(2) and 11 C.E.R. §§ 102.6(c)(4) and 102.8(b) by failing to
transmit finds from its escraw accoont within the thirty-day pericd established by the statute and
regulations.

3For example, though the escrow account accumulated $389,423.19 in new contributions during 2006, and
$301,739.17 in new contributions in 2007, none of that money was transferred to the Rederal PAC's account during
2006 or 2007, as reflected in the Federal PAC’s bank statements and its FEC disclosure reports. Not until the July
2008 Quarterly Report did the Federal PAC report receipt of funds, disclosing receipt of $10,000 in un-itemized
contributions in that quarter. The Federal PAC reported receiving $15,000 in un-itemized receipts on its 2009 Mid-
Year Report, and an additional $100,000 in un-itemized receipts on its 2009 Year-End Report.
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As noted above, pursuant to 11 C.F.R. § 102.6(c)(1), separate segregated funds are
responsible for ensuring that their collecting agents comply with the recordkeeping, reporting
and transmittal requirements of 11 C.F.R. § 102.6. The Federal PAC did not ensure that Empire
State properly forwarded contributions within the required timeframes. See Sua Sponte
Submission at p. 2. Therefore, there is reason to believe that the Empire State Regional Council
of Carpenters PAC-Federal and its treasurer, William R. Banfield, acting in his official capavity,
violitied 2 U.S.C. § 432(b)(2) and 11 C.F.R. § 102.6(c)(1) by failing to ensure that its collectidg
agent, Empire State Regiomx Cemneil of Carpenters, complied with the Act’s transmittal
requirements with regard to the funds transferred from the escrow account to the Federal PAC.
See MUR 5229 (SEIU Local 1199) (the Commission found reason to believe against both the
collecting agent and the SSF where the union, acting as the collecting agent, failed to timely
transfer funds, and the SSF failed to ensure that the collecting agent complied with the law.)

2. Reporting Violations
Empire State’s failure to comply with the 30-day transmittal requirements of 2 U.S.C.

.§ 432(b)(2) and 11 C.F.R. § 102.8(b), as required by 11 C.F.R. § 102.6(c)(4), caused the Federal

PAC to under-repert its cash-on-hand in violation of 2 U.S.C. § 434(b) from 2001 untll the
prasent. Beticuse Empire State made all of the funds collected in the escmoww acceunt availulle
for federal use hut theee amounts were not properly zeported io the Commission as cash-on-hand,
the funde were thus undetectable by the public. The cumulative failures to repart cash-on-hand
from 2006 to the present total $6,400,000 over 16 reporting periods, or $1,475,468.52 in unique
un-reported funds.

Although Empire State also made the funds in the escrow account available for state and
local use, and eventually transferred some of the funds to the NYS PAC, it failed to differentiate
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the funds in the account by intended use. It could have differentiated the funds by either 1)
treating all of the receipts as reportable federal receipts and then transferring money as needed to
the non-federal account by using the unlimited transfer rule of 11 C.F.R. § 102.6(a)(1)(i) (as was
approved in Advisory Opinion 1981-59 (Nat. Assoc. of Realtors)); or 2) specifically soliciting
contributions to the non-federal account as such (or at least having the donor designate a specific
share of his or lrer contribaeion as non-federai) and depositing thuse funds upon regeipt in the
ncn-federal NYS PAC asopunt, at which pointitiey waiitt be unavailable for federal use, even
though atherwise within the Act’s limitations or prohibitions. Because Empire State failed to
differentiate the funds in the escrow accaunt, it should have reported, as part of its cash-on-hand,
all funds in the escrow account at the end of each relevant reporting period because the entire
contents of the account were available for federal use. Empire State has represented that, as part
of its remedial measures in this matter, it has adopted the first course above as its method for
differentiating funds going forward. It deposits all contributions to its PACs into the Federal
PAC account, reports all receipts to the Commission, and then disburses funds as needed to the
NYS PAC under the unlimited transfer rule of 11 C.F.R. § 102.6(a)(1)(i), amd reports those
disburse:zents te the Commissicn.

Therefore, there is rezson to believe that thie Federal PAC violated 2 U.S.C. § 434(b) by
fatling to report funds available for ferderal use in the escrow account as cash-on-hand during the

periods coveced by the 2006 April Quarterly Report through the 2010 April Quartesly Report.




